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I. INTRODUCTION

Women increasingly bear the major burden of armed conflict.' In recent years particular attention
has been given to the question of violence against women in armed conflict.' The significance of
these developments is considerable. However, the focus on violence-in particular on sexual
violence'-tends to obscure other important aspects of women's experience of armed conflict that
to date have been largely ignored.' The purpose of this comment is to consider a range of ways in
which women are affected by armed conflict and to assess the adequacy of international law in
protecting them. This issue is, in theory, on the international agenda. For example, the 1995
Beijing Platform for Action calls on "[g]overnments, the international community and civil
society, including non-governmental organisations and the private sector... to take strategic
action" in relation to the "[t]he effects of armed or other kinds of conflict on women, including
those living under foreign occupation."5 However, the available information is fragmented,
making "strategic action" difficult to formulate.

Considerable work has been done regarding women and armed conflict by institutions concerned
with human rights violations against women generally. Indeed, the process of identifying
women's particular experiences and demonstrating the failure of the law to acknowledge them is
more advanced in this context than in organizations focusing solely on armed conflict.' However,
even when gender-based violence is addressed in these fora, the wider aspect of the problem is
ignored.' Traditionally, reports and studies on the effects of armed conflict tend to incorporate
women in the general category of civilians without regard to the different experiences of men
and women civilians. The particular concerns of women have, to date, been regarded as
peripheral in such analyses. For example, until recently, sexual violence against women was
regarded as an inevitable aspect of armed conflict."

We now have evidence that women experience armed conflict in a different way than men.'
These effects differ widely across cultures depending upon the role of women in particular
societies. One thing is clear: armed conflict often exacerbates inequalities (in this context, those
based on gender) that exist in different forms and to varying degrees in all societies'° and that
make women particularly vulnerable when armed conflict breaks out. Of the more than one
billion people living in poverty today, the great majority are women." They are, moreover,
generally disadvantaged in terms of education and are considerably less mobile because of their
traditional role in caring for others." Further, these inequalities continue after the cessation of
hostilities. Women are often excluded from the reconstruction processes that take place after
armed conflict as well as from peacebuilding initiatives."

The rules of International Humanitarian Law (IHL) are intended to provide protection for victims
of armed conflict." This regime has been criticized as inadequate in performing its task in
modern-day armed conflict. In addition, many practitioners and academics regard law as largely
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irrelevant in armed conflict or place more confidence in the ability of human rights law, rather
than IHL, to adapt itself to provide effective safeguards for the protection of the victims of armed
conflict. Whatever the general inadequacies of IHL, it is clear that its provisions operate in a
discriminatory fashion in relation to women."

II. WOMEN'S EXPERIENCE OF ARMED CONFLICT

Armed conflict is by no means always negative in its impact on women. Indeed for some women
it can be a time of empowerment as they take over roles traditionally performed by men." In
some cases armed conflict removes abusive partners from the home and allows women the
opportunity to develop new skills." Upon the cessation of hostilities, however, many of these
advantages are lost.18  Overall, an assessment of the effect of armed conflict on women requires a
consideration of a wide variety of factors, the relevance and impact of which differ considerably
among cultures and individual women within those cultures. It is easy to over-simplify the
issues, and to misinterpret the impact on women of events that take place in conflict situations.
Nevertheless, it is possible to identify some common themes that warrant closer scrutiny.

Overall, women are most likely to experience conflict as civilians. Many armed struggles,
however, do involve a significant number of female combatants." Their treatment by the military
institution reflects the subordinate position of women in society general ly.20 The experiences
and needs of women combatants during captivity differ from that of men. Although the Third
Geneva Convention provides for such matters as separate dormitories and conveniences for
women prisoners of war, it does not deal adequately with issues such as reproductive health .21

As members of the civilian population women experience distinctive economic problems in
armed conflict. In many cases women are separated from the men who traditionally may be their
source of income. Lack of education and training, their role in caring for others, and general
community attitudes makes it extremely difficult for women to support themselves financially.22

In many cultures, moreover, it is women who have the most to gain from economic development,
and are thus particularly disadvantaged when these resources are diverted during armed
conflict.23

Many other cultural factors exacerbate the economic problems suffered by women in armed
conflict. For instance, armed conflict often forces women from their homes. In fact, women
civilians are generally the first to be evacuated when hostilities break out. Evacuation, although
desirable in many ways, can lead to considerable hardship. Evacuees are generally exposed to
foreign-and often inadequate-living conditions and, consequently, tend to be more prone to
accidents, injuries, and disease. There may also be an increased risk of pregnancy as
contraception is generally not readily available, and women are likely to be dislocated from
many basic health services.24 Further, refugees and internally displaced persons-a large
percentage of whom are women and girl children25-are an almost inevitable result of armed
conflict, and the problem is growing.26 Evidence exists of widespread mistreatment of women in
refugee camps.27 These women also face distinctive problems that are largely unacknowledged
as they attempt to rebuild their lives as refugees in a new country.28
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The reproductive role of women generally makes them particularly vulnerable to shortages in
medicine, reliable birth control, and medical treatment.29 The absence of medical services and
basic supplies has vastly different implications for women than for men. Male relief workers and
officials have treated the provision of sanitary towels (or the appropriate items given the cultural
practices of the women concerned) as a minor concern. This is not the reality for women-for
women such matters are basic to their dignity and well being. Despite some resistance within the
organization, The Office of the UN High Commissioner for Refugees (UNHCR) now ensures
that sanitary towels are included in supplies to refugees.

Where food is scarce, women are more prone to malnutrition than men.30 Cultural factors may
contribute to this situation. For example, tradition often dictates that men are to eat first,
followed by women.31 The imposition of economic sanctions associated with armed conflict,
moreover, exacerbates the special difficulties experienced by women during times of conflict.
This phenomenon has been convincingly demonstrated by the sanctions regime imposed on Iraq
during and after the Persian Gulf War.32 Some have called for compulsory and continuous
monitoring of the impact of sanctions upon children. 33 The same should apply for women.
A significant proportion of official and non-governmental aid fails to reach women survivors.34

Almost invariably, men are placed in charge of the decision-making process regarding
humanitarian assistance and its distribution, despite the fact that women are generally far more
experienced in food production, distribution, and preparation than men.35 Consequently, women
are frequently disadvantaged, either deliberately or because their needs are not properly
understood.36  Further, the balance of sexes in the teams of experts sent to provide humanitarian
assistance contributes to the unequal treatment of women in such situations. UNHCR stresses the
need to involve women in their operations in the field and confirms the difference that their
involvement makes to the perception of women's particular problems.37 However, to date the
teams of experts have been dominated by male personnel who may not be particularly sensitive
to problems faced by female survivors.

Similarly, the balance of sexes in fact-finding investigation teams dealing with sexual violence in
armed conflict is determinative of whether women's stories are to be told. Methods of
investigating and documenting human rights abuses often obscure abuses against women. For
example, the UN "fact-finding" mission in Rwanda in 1994 somehow did not detect systematic
sexual violence against women until nine months after the genocide when women began to give
birth in unprecedented numbers.38 It has been suggested in the context of the Rwandan conflict
that due to the significance of rape in that culture it is not possible to investigate incidents of
sexual violence as the women concerned are not willing to discuss their ordeals.39 However,
Human Rights Watch has found that the use of female investigators and interpreters makes a
considerable difference to whether or not women are willing to speak out.40

Documentation of sexual abuse of women during and after warfare has increased 41 and the
trauma suffered by victims of sexual abuse is now receiving greater consideration.42 However,
more support services need to be provided to women, particularly for dealing with the physical
and psychological effects of their injuries. Some of the common issues women have to deal with
are abortion (if it is available), abandonment of babies conceived during rape, and HIV and other
infections.
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Despite the fact that women are generally responsible for trying to rebuild families and
communities after conflict, they are almost always excluded from decision-making processes
regarding reconstruction. 43 This absence of women reflects the situation that exists in all cultures
during times of peace and, moreover, in the United Nations system itself.44 The
inappropriateness of not taking into account the views of women is particularly marked in
post-conflict situations where, typically, a high percentage of households are headed by
women.45

Girl children are vulnerable in armed conflict in many of the same ways as women, but there are
also factors that affect them specifically. To date, little attention has been given to this issue.46

The primary focus in relation to children has been on raising the minimum age of participation in
hostilities, an issue predominantly affecting boy children.47 However, a recent study of children
in armed conflict commissioned by the UN General Assembly has addressed some of these
issues, although its focus is sexual violence against girl children.48

In more recent times, the media has fundamentally changed the way that armed conflict is
viewed throughout the world. This has a particular impact on women.49 A positive effect of this
development has been the presence of women journalists in the conflict in the Former
Yugoslavia, which is thought to have contributed to attention being focused on the incidence of
sexual violence during those hostilities.50 Nevertheless, overall the emphasis has traditionally
been placed on the suffering and heroism of men. The glorification of the combatant is an
integral part of the culture of warfare.51 Generally, the trauma, experiences, and death of women
as a result of armed conflict are disregarded. When, on the other hand, attention is paid to the
experiences of women in armed conflict, it is frequently exploitative and damaging to the women
concerned.52

The peacekeeping forces of the United Nations have kept up the unfortunate tradition of abuse of
women. There are many reports of rape and sexual harassment by UN Peacekeepers-for example
in Cambodiaas well as complicity in sexual abuse perpetrated by parties to the conflict.53 These
incidents raise unresolved questions regarding the extent to which the United Nations is bound
by the provisions of IHL. The International Committee of the Red Cross (ICRC) has consistently
argued for a broad approach to the applicable law and regards all the provisions of IHL as
applicable when UN contingents resort to force, whether through peacekeeping or peace
enforcement forces.54 The United Nations, by contrast, continues to maintain its longstanding
view that it is bound by the "fundamental principles and rules of international humanitarian law."
55

The issue of compensation, although of significance to all victims of armed conflict, has
particular manifestations in the context of women.56 Compensation for individuals for the effects
of armed conflict is not specifically addressed by IHL. Its provisions protect individuals within
the confines of the traditional rules of state responsibility. In other words, harm to individuals is
considered an injury to the state and is pursued on that level. States, however, are generally not
willing to pursue claims where the individuals concerned have little political or economic status,
which is the case with women.57 Where particular States have adopted measures to provide
compensation to victims of armed conflict, a gender perspective has been missing. One
exception in this area is the United Nations Compensation Commission established by the
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Security Council to deal with claims arising from the Persian Gulf conflict of 1990 and 1991.58

The Commission recognizes claims for "serious personal injury," defined so as to include
"mental pain and anguish" arising from sexual assault.59

In the context of enforcement, some progress has been made in taking particular concerns of
women into account in the prosecution of sexual offenses. Such matters as the anonymity of
victims and witnesses in trials for sexual assault and provision of victim support and counseling
have been addressed.60 These changes have not been readily accepted. For example, a perceived
conflict exists between the demands of a fair trial and the protection of women as victims and
witnesses.61 The two are not necessarily inconsistent; it is the appropriate balance that should be
addressed.62 It is also important that there be gender balance in the composition of enforcement
tribunals and their support staff.63

III. HOW INTERNATIONAL LAW RESPONDS
TO WOMEN AND ARMED CONFLICT

How has the law responded to women's experience of armed conflict? IHL contains general
provisions protecting all civilians and a number of provisions affording women "special
protection" during armed conflict.64 Forty-three provisions of the Geneva Conventions and
Protocols specifically deal with women and the effects of armed conflict.65 However, they all
deal with women in their relationships with others, not as individuals in their own right. Nineteen
are, in fact, designed to protect children.66 Those that deal with sexual offenses are couched in
terms of offenses against women's honor.67 Women's honor, as depicted in IHL, is constituted
solely on the basis of certain sexual attributes, the characterizing features of which are what is
seen as important to men, namely the chastity and modesty of women.68 In contrast, the honor of
men is a much more complex concept in IHL, encompassing both mind and bodily attributes.69

The rules dealing with women are presented as less important than others. They are drafted in
different language than the provisions protecting combatants and civilians generally, using the
concept of "protection" rather than prohibition.70 Their breach, moreover, is not treated as serious
within the rules themselves in that they are not considered "grave breaches" of the Conventions
and, until recently, no attempt had been made to enforce these rules, despite widespread
breaches.71

When questions are raised as to the adequacy of these provisions the most frequent response is
that the rules are sufficient and that what is needed is better enforcement.72 Certainly better
enforcement of all the rules of IHL is necessary. However, the basic problem is that the
provisions are inherently discriminatory. No amount of enforcement can overcome this
fundamental flaw in the system.

IHL fails to take account of women as subjects in their own right. It takes the experience of men
as the starting point. In a world where women are not equals of men, a general category of rules
based on the experience of men cannot respond to their situation.73 Armed conflict affects men
and women in fundamentally different ways, and laws that take the experience of men as the
norm against which to construct the rules are unjust. Women may already receive special
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protection under IHL-for example when they are pregnant or prisoners of war.74 But these rules
relate only to the sexual and reproductive aspects of women's lives viewed from a male
perspective.

The failure to address many of the problems experienced by women as a result of armed conflict
can be attributed to the boundaries of IHL. Increasingly, scholars are focusing on the unreality of
the rigid divisions between human rights law, IHL, and refugee law.75  Modern armed conflict
involves the whole population and its effects are far reaching and long-term. IHL, with the
exception of the Fourth Geneva Convention dealing with occupied territories, only applies while
armed conflict continues.76 For women in particular, the cessation of hostilities often marks just
the beginning of their battle for survival, a process that is markedly different than the
post-conflict experience of men.

Two examples of the operation of the boundaries of IHL illustrate how the law fails to consider
the reality of warfare for women. The first illustration concerns the way in which a component of
the rules themselves, the principle of proportionality, has been applied. The second example
relates to economic sanctions.

The principle of proportionality is a central aspect of IHL. The treaty rule of proportionality can
be found in Article 51 (5)(b) of Protocol I, where indiscriminate attacks are defined so as to
include those "which may be expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated."77 This provision does not require that factors
such as long-term civilian casualties, either from injuries at the time of attack or from resulting
starvation and disease, be taken into account in determining what is a proportionate attack.
Neither are commanders required to assess to what extent attacks will lead to the displacement of
the civilian population and the creation of a refugee problem.78 To some extent these factors
might be regarded as more appropriately the province of the law on the use of force. That is, in
the overall planning of a military campaign leaders should always consider whether such results
are warranted by the requirements of self-defense or the restoration of international peace and
security.79 As things stand, however, long-term effects of attacks and the potential dislocation of
civilians are not limiting factors in either the law on the use of force or IHL. This failure to
recognize and take account of the whole picture of what happens after an armed attack affects
women particularly.

The use of economic sanctions illustrates the increasingly random impact of the boundaries
within which IHL operates. The effects of this phenomenon on women are distinctive and
unacknowledged.80 On several recent occasions, sanctions have been associated with
enforcement actions of the Security Council as an integral part of the overall solution to
international conflict.81 The deleterious impact of economic sanctions on the civilian population
is documented. 82 The particular effects of such measures on women, however, is largely
overlooked although well-illustrated by the Persian Gulf conflict where a mandatory sanctions
regime has continued long after the cessation of armed hostilities.83

There are no rules of IHL that specifically regulate economic sanctions during armed conflict.84

Some provisions of IHL are, however, relevant in this context. Starvation is a prohibited method
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of warfare under Articles 54 of Protocol I and 14 of Protocol II; this principle is arguably a
customary rule.85 Article 70 of Protocol I provides for relief actions in certain circumstances.86

Additionally, Articles 23 and 55 of the Fourth Geneva Convention impose certain obligations on
contracting States or occupying powers in relation to the provision of essential supplies to the
civilian population.87 However, these rules only apply while the armed conflict is in progress or,
in the case of the Fourth Convention, during occupation. After the conflict, arguably, no relevant
law applies." 88

Thus the economic sanctions still in place against Iraq, as part of the overall solution to the threat
to international peace and security posed by that state, are outside any rules of armed conflict.
Furthermore, the source of these sanctions is the powers of the Security Council under Chapter
VII of the United Nations Charter.89  Decisions of the Security Council under Chapter VII
impose mandatory obligations on states. Under Article 103 of the Charter these obligations
prevail over any other treaty obligations that states may have, including those of IHL.90

Moreover, it is questionable whether the Security Council itself is bound by any limitations
derived from IHL.91

IV. THE WAY FORWARD

Improvements in the protection offered to women by IHL should be based on evidence of the
effects of armed conflict on women in a wide variety of situations and conflicts, both civil and
international.92 Considerable differences of opinion exist as to what law has to offer in
ameliorating the impact of armed conflict.93 Doubts also exist as to the ability of law to achieve
fundamental change for women. Maybe all that will be achieved, as Christine Chinkin puts it, is
"a triumph of form over substance."94 On the other hand, law generally serves to reinforce
existing societal structures, in this case, discrimination against women.95  It therefore, at the very
least, has a significant symbolic role to play in any improvements for the position of women in
armed conflict.

One option is to reform the rules of IHL to adequately address the inherent discriminatory
operation of the provisions. However, in the current international political climate a fear exists
that to open up reform of IHL may threaten the maintenance of useful existing rules. Another
possible approach is to encourage a reinterpretation of the existing provisions of IHL to take
account of gender perspectives and changing interpretations of the rules. The Special Rapporteur
on Violence Against Women, in her report on armed conflict, recommends that the Geneva
Conventions should be re-examined and reevaluated so as to "incorporate developing norms on
violence against women during armed conflict." 96  Of particular relevance in this context, in
light of the work of the International Criminal Tribunals for the Former Yugoslavia and Rwanda,
is the question of the place of rape in the system of grave breaches.

A focus on a reconceptualization of the existing rules is consistent with the idea of
mainstreaming gender issues that was reiterated in the Beijing Platform for Action.97  Paragraph
143 reads: "[i]n addressing armed or other conflicts, an active and visible policy of
mainstreaming a gender perspective into all policies and programs should be promoted so that
before decisions are taken an analysis is made of the effects on women and men, respectively."98
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This process, already under way in the field of human rights, 99 can be extrapolated to the
provisions of IHL in a number of ways. For instance, a revision of the ICRC commentaries on
the Geneva Conventions and Protocols could be undertaken to provide a gender perspective on
their provisions and to take into account the changing interpretations of the rules. These
documents are regarded as an important source for interpreting the Conventions and the
Protocols. The commentaries on the Conventions, however, were written some forty years ago
and incorporate ideas and concepts that are now outdated. An illustration is the commentary on
Article 12 of the Second Geneva Convention-"[w]omen shall be treated with all consideration
due to their sex"100 - which states: "[w]hat special consideration? No doubt that accorded in every
civilised country to beings who are weaker than oneself and whose honor and modesty call for
respect." 101 The commentaries, moreover, in some cases, no longer accurately reflect the
interpretations of the provisions as adopted by states. 102

Another method of mainstreaming gender perspectives into IHL is the adoption of an initiative
for the better dissemination of the rules relating to women, to be undertaken by the state parties
to the Geneva Conventions and Protocols in consultation with the ICRC. Dissemination is a
treaty obligation of these States. 103 The training of peacekeepers in IHL and the treatment of
women in armed conflict is a topic that requires attention both from the United Nations itself and
from States supplying peacekeeping forces. 104 Such undertakings in relation to dissemination,
moreover, are consistent with paragraph 33 of the Beijing Platform for Action which refers to the
need to "[e]nsure respect for international law, including humanitarian law, in order to protect
women and girls in particular." 105

Some progress is being made in the context of reconstruction and peacebuilding initiatives after
the cessation of hostilities. Paragraph 135 of the Beijing Platform for Action refers to the need to
ensure:

[t1he equal access and full participation of women in power structures and their
full involvement in all efforts for the prevention and resolution of conflicts ....
If women are to play an equal part in securing and maintaining peace, they
must be empowered politically and economically and represented adequately
at all levels of decision-making.'°6

Several States and Agencies are pursuing these initiatives-for example, the Canadian
Government, 107 the UN Division for the Advancement of Women, 108 and the UNHCR. 109

Simply including women in post-conflict resolution or peacebuilding initiatives can be perceived
as an "add women and mix" approach that has been unsuccessful in achieving any transformation
in the existing structures. 110 Anne Gallagher writes that the new approach to mainstreaming
gender perspectives in the human rights field is so-called "transformative mainstreaming," a
process that is designed to achieve fundamental change. 111  One of the assumptions that
frequently underlies initiatives designed to include women in public roles is that women are
intrinsically more peaceful and cooperative than men. This assumption is problematic because it
reinforces stereotypes of women that limit their options and fail to take account of their diverse
potentials. A less contentious justification for the inclusion of women in these activities is one of
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simple justice. Their lives are what is being dealt with; thus they should have a say in any
decisions that are made.

It may be advantageous to continue the process of focusing attention specifically on women but
in a way that takes account of the various roles they perform in societies and not merely as
mothers and sexual objects. Thus, comprehensive guidelines on the treatment of women in
armed conflict could be adopted under the auspices of the ICRC. 112

Finally, a forum is needed to discuss the way forward for the better protection of women in
armed conflict. Increasingly, the topic is on the agenda of a widespread variety of bodies, both
governmental and nongovernmental. However, their activities are fragmented and need to be
drawn together.

V. CONCLUSION

IHL is an ancient, conservative, and relatively inflexible area of international law. The number of
challenges posed to its relevance and effectiveness in the last half century has been bewildering.
113 It now must meet the demands of women to truly reflect their life experiences. The ICRC, a
deeply conservative organization, has special responsibility for the development of IHL and is in
danger of losing the initiative in many areas where it should be at the forefront of developments.
The ICRC is finally recognizing the need to address the specific needs of women in armed
conflict. However, a serious commitment to real change is needed. As the traditional guardian of
IHL, the ICRC must take concrete steps to make the law relevant to the lives of the majority of
the world's population.
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